CONFIDENTIAL   Guidance to LMCs in England
Change to PMS Regulations: Schedule 5, paragraph 100 (termination by notice)

Regulations have recently been laid before Parliament which will amends the NHS (PMS Agreements) Regulations 2004 with effect from 1 April 2010.  One of the amendments in this is a change to the wording of paragraph 100 in schedule 5 of the Regulations on termination by notice. 

Does the Regulation mean that PMS contracts can be varied/amended? 

The Regulations allow a PCT to vary the PMS contract in the way set out in the Regulations without the PMS GP contractor’s approval. 
Normally, a variation to the contract is only possible with the mutual consent of both parties to the contract (the PCT and the PMS contractor).  But a change set out in amending Regulations or a Secretary of State Direction can be unilaterally imposed (Schedule 5, paragraph 98(2) of the Regulations).  
What is the change to paragraph 100?
The previous version of schedule 5, paragraph 100 read as follows:
“Termination by notice
100
(1)     Either the contractor or the relevant body may terminate the agreement by serving notice in writing on the other party.

(2)     Where a notice is served pursuant to sub-paragraph (1), the agreement shall terminate on the date provided for under the agreement.”

This has now been amended to read:

“Termination by serving notice

100

(1) 
The contractor or the relevant body may terminate the agreement by serving notice in writing to the other party at any time.
(2) 
Where a notice is served pursuant to sub-paragraph (1) and the period of notice in relation to such termination (which must be a period of not less than six months) has previously been agreed between the parties and provided for in the agreement, the date of termination under the notice must be calculated in accordance with such agreed period of notice, and the agreement will terminate on the date so calculated.
(3) 
Where a notice is served pursuant to sub-paragraph (1) and no period of notice has been previously been agreed between the parties and provided for in the agreement in relation to such termination, the period of notice required must be six months and the date of termination under the notice must be calculated accordingly and the agreement will terminate on the date so calculated.
(4) 
This paragraph is without prejudice to any other rights to terminate the agreement which the contractor or the relevant body may have.”

What is the effect of this change to paragraph 100?

The previous wording did not specify how much notice would need to be provided to terminate the contract, whereas the new wording states that it will be six months notice unless both of the parties agree to longer notice.

While there has been a change to the wording of the Regulations, the legal implications of this are zero to minimal.  This is because there has always been a termination with notice clause in the PMS regulations and in PMS contracts.  Also the common law position is that, in the absence of a contractual notice period, the notice required would be six months.
With regards to Crouch v South Birmingham PCT, this was a case involving a Personal Dental Services (PDS) contract.  The High Court held, and the Court of Appeal confirmed, that the PDS termination clauses did not confer on the PCT a free standing right to terminate without cause (although a PCT could have terminated with cause).  However, this judgment has never been legally tested for PMS.  Nevertheless, at the time it was useful to us as a negotiating resource in dissuading PCTs from terminating PMS contracts without cause.  The change to paragraph 100 means that the Crouch decision may have been mitigated in terms of any advantage to PMS GPs but there is still no conclusive proof that it has been eliminated. 

Therefore, while there are no legal implications to the new paragraph 100, it may impact upon your negotiating position.

What can we do to protect PMS practices if a PCT wants to vary or terminate the contract?

The GPC has previously produced separate guidance on this.  The guidance has recently been updated and will be available on the BMA website shortly.
If a PCT threatens or does terminate a PMS contract with notice but without cause, it is vital that you discuss this with the GPC via your GPC regional liaison officer.
